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Seventh Circuit rules the Administrative Review Act   
provides ssufficient due process for village employee  
 

by Ericka J. Thomas 

he Seventh Circuit Court of 
Appeals recently issued a deci-
sion on the sufficiency of due 
process provided by the Illi-

nois Administrative Review Act in 
Michalowicz v. Village of Bedford 
Park, 528 F.3d 530 (7th Cir. 2008).  
The case arose when a Bedford Park 
fire inspector was terminated after 
twenty-eight (28) years of service.   In 
2003, the plaintiff was  diagnosed with 
an often fatal form of cancer.  With the 
permission of the mayor of Bedford 
Park, plaintiff’s co-workers solicited 
donations from individuals and local 
businesses to help cover the costs of his 
medical treatment. After successfully 
being treated for his illness and return-
ing to work, plaintiff received a letter 
from the fire chief stating that he was 
under investigation for accepting gifts 
of cash or property from businesses 
subject to fire inspection regulations 
and for failing to appropriately inspect 
these facilities and properties.  
 
 The plaintiff was interviewed twice 
by a Village attorney prior to being 
notified that the fire chief was seeking 
his termination.  On the date of his 
termination hearing, he appeared with 
an attorney. Although the attorney was 
allowed to give a statement, he was not 
allowed to present any witnesses or 
evidence.  Neither the Village nor the 
fire chief presented any evidence, and 
the meeting adjourned after the plain-
tiff’s  attorney’s   statement.     Approxi-    

 mately one week later, the Board recon-
vened and summarily terminated the 
plaintiff.  He was then notified of his 
right to a post-termination hearing be-
fore an independent employee relations 
committee as provided for in the Vil-
lage Code.  Over the plaintiff’s objec-
tion, the Village Board acted as the 
employee relations committee.  At the 
post-termination hearing the plaintiff 
presented witnesses and evidence con-
tradicting the charges against him. 
However, the Village Board subse-
quently upheld his termination.  
 
 The plaintiff filed an action under 
42 U.S.C. §1983 alleging violations of 
the Due Process Clause of the Four-
teenth Amendment in federal court 
and a complaint for administrative 
review in Cook County circuit court.  
The  Section 1983 action alleged that 
both the pre- and post-termination hear-
ings were inadequate because they 
failed to comply with constitutional 
requirements of notice and opportunity 
to respond. The federal court dismissed 
the action for failure to state a claim 
and held that the Illinois Administra-
tive Review Act provided adequate 
remedies for the plaintiff in seeking a 
review of the Village Board’s failure to 
follow its ordinances and procedures. 
The plaintiff appealed the dismissal to 
the Seventh Circuit Court of Appeals. 
 
 The   Seventh  Circuit   noted   that 
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A vexing boundary issue: 
bridge maintenance 
 

 

by Brian J. O’Connor 

  

oundaries pose recurring chal-
lenges for local government 
entities.  In Village of Mont-
gomery v. Aurora Township, 

     Ill.App.3d  , 899 N.E.2d 567 
(2nd Dist. 2008), the Illinois Appellate 
Court recently clarified the issue of 
maintenance responsibility for a town-
ship bridge that connects two munici-
palities.  Generally, the Municipal 
Code provides that municipal annexa-
tions include areas to the far edge of a 
public roadway including bridges.  In 
the Village of Montgomery, the case 
centered on maintenance responsibility 
for the Ashland Avenue Bridge in 
southern Kane County, Illinois that 
connects the City of Aurora (“City”) 
and the Village of Montgomery 
(“Village”).  In 1958 and 1961 respec-
tively, the City and the Village discon-
nected the property, and in the mid to 
late  1960s, Aurora Township 
(“Township”) built a bridge on the 
disconnected property.   
 
 In its analysis, the court consid-
ered several useful observations.  First, 
public roadways and bridges are held 
in trust by local government entities for 
the benefit of the public.  Additionally, 
the entity bears the responsibility of 
maintaining public roadways and 
bridges within its boundaries.  In the 
Village of Montgomery, the court 
noted that the Ashland Avenue Bridge 
was  not  part  of the county or munici- 
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Pension Reform Law expands required annual tax levy report 
 

 

by Carolyn Welch Clifford 

review of procedural due process claims 
arises out of “whether sufficient state-law 
protections exist, not whether sufficient 
protections were afforded.”  Therefore, 
such a complaint must include a chal-
lenge to the fundamental fairness of the 
state procedures.  The Seventh Circuit 
first reviewed the plaintiff’s complaint 
concerning the post-termination hearing 
because the adequacy of the pre-
termination procedures is dependent 
upon the extent of the post-termination 
procedures.  The court characterized 
plaintiff’s allegations as a challenge to 
“random and unauthorized” actions of 
the state officials in question (i.e. using 
the Board instead of an independent 
employee relations committee as the 
Village Code provided).  The state’s only 
obligation under the Due Process Clause 
with regard to such a claim is to provide 
sufficient remedies after its occurrence.  
As such,  his  claim  could only  stand if 
Illinois law provides insufficient reme-
dies for the violation he alleged. 
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    The court found that the Illinois 
Administrative Review Act would suffi-
ciently provide the type of remedy that 
the plaintiff was seeking for the post-
termination  hearing.  The  plaintiff  did 
not allege that his ability to develop a 
factual record was inhibited during the 
post-termination hearing, but rather he 
was seeking an unbiased independent 
review of the factual record.  The court 
noted that such review is the essence of 
the Administrative Review Act.  Since 
the Act provides adequate remedies for 
the alleged violation of existing proce-
dural requirements, the plaintiff did not 
sufficiently state a due process claim aris-
ing from the post-termination hearing.    
 
 With regard to the pre-termination 
hearing, when adequate post-termination 
proceedings exist, a pre-termination 
hearing need only provide an “initial 
check against mistaken decisions - essen-
tially a determination of whether there 
are  reasonable  grounds  to  believe  that  

the charges against  the  employee are 
true.”  The court found that because suffi-
cient post-termination protections existed, 
the truncated pre-termination was justified.  
Additionally, the court noted that the 
plaintiff was not entitled to a full “trial-type 
hearing” in a truncated pre-termination 
proceeding. Therefore, the due process 
allegations made by the plaintiff were not 
valid, and the complaint was properly dis-
missed.  The court noted that it was trou-
bled by the scenario surrounding the plain-
tiff’s termination, but that state law pro-
vides adequate remedies for procedural 
violations.   
 
 Although the Seventh Circuit upheld 
the dismissal of the federal complaint, it 
should be noted that there is a continuing 
parallel proceeding in state court.  When 
municipalities conduct administrative hear-
ings on issues such as termination and dis-
cipline, it is imperative that they thor-
oughly review their codes and ordinances 
and seek legal counsel on the proper proce-
dures to follow.   

 In the past pension boards have 
relied upon audit and actuary reports to 
essentially transmit the information re-
quired under these statutes to the council 
or board. Under  the new amendments, 
fire and police pension boards must now 

specifically certify and provide in a for-
mal  report  for  tax  levy  (now  often re- 

ferred to as the “municipal compliance 
report”) the following information: 

The total assets of the fund and their 
current market value (40 ILCS 5/3-
143(a)(1) and 4-134(a)(1)).   Some 
funds have chosen to list not only the 
current fiscal year’s total assets, but 
also the preceding fiscal year’s total 
assets, in order to provide a compari-
son in the report. 

 
The estimated receipts during the 
next succeeding fiscal year from de-
ductions from the salaries or wages of 
police officers/firefighters, and from 
all other sources (40 ILCS 5/3-143(a)  

 
 

Continued on page 3 

ne of the often overlooked require-
ments in the Illinois Pension Code 
has been the annual tax levy report 
that fire and police pension funds 

have been required to submit to the 
city council, village or fire protection 
district board of trustees each year. Un-
der Sections 3-143 and 4-134, the fire or 
police pension board is required to re-
port annually to the city council or board 
of trustees of the village or fire protec-
tion district on the condition of the pen-
sion fund at the end of its most recently 
completed fiscal year. (40 ILCS 5/3-143 
and 4-134). This report must be made 
prior to the council or board’s annual 
tax levy meeting for which the report is 
prepared. 

     
 

Pension boards must   
submit an annual tax   
levy report each year. 
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Pension Reform Law 
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 fighter pension fund reports. 
However, for any non-home rule 
municipality, as well as all fire 
protection districts that are sub-
ject to the Property Tax Exten-
sion Limitation Law (35 ILCS 
200/18-185 et seq.), this portion 
of the required tax levy for the 
fund will be levied outside the 
tax cap and should be specifically 
delineated on the village, city or 
fire protection district’s levy ordi-
nance. 

 
The total number of active em-
ployees who are financially con-
tributing to the fund. (40 ILCS 
5/3-143(a)(5) and 4-134(a)(6)) 

 
 The total amount that was dis-

bursed in benefits during the fis-
cal year, including the number of 
and total amount disbursed to (i) 
annuitants in  receipt   of a  regu-
lar   retirement pension, (ii) recipi-
ents being paid a disability pen-
sion, and (iii) survivors and chil-
dren in receipt of benefits (40  
ILCS 5/3-143(a)(6) and 4-134(a)
(7)).  These items should be 
shown by category as well as in 
total. 

 The funded ratio of the fund (40 
ILCS 5/3-143(a)(7) and 4-134(a)
(8)). This ratio should be shown 
as determined by the DOI’s actu-
ary report, as well as by any pri-
vate actuary report. 

 
The unfunded liability carried by 
the fund, along with an actuarial 
explanation of the unfunded li-
ability (40 ILCS 5/3-143(a)(8) and 
4-134(a)(9)). This figure should be 
shown as determined by the 
DOI’s actuary report, as well as by 
any private actuary report. Note 
that the “actuarial explanation of 
the unfunded liability” can be a 
generic explanation of unfunded 
liability.   

 The investment policy of the pen-
sion board under the statutory in-
vestment restrictions imposed on 
the fund (40 ILCS 5/3-143(a)(9) 
and 4-134(a)(10)).  A copy of the 
fund’s most current investment pol-
icy should be provided as an attach-
ment to the actual tax levy report. 

 
 The fund’s accountant – whether an 
in-house finance director or an outside 
accounting firm – should annually prepare 
this  report  for  the  board  of  trustees  at  
a meeting held after the fund’s audit report 
has been completed, the annual DOI re-
port submitted, and actuarial reports re-
ceived. The board should carefully review 
the report and take official action at its 
meeting to adopt and certify the report 
before it is submitted to the city, village or 
fire protection district. 
 
 Under the new amendments, the city, 
village or fire protection district is author-
ized to publish the report in a local newspa-
per or on its website. If published, the city, 
village or fire protection district must pub-
lish the report in its entirety; the publica-
tion must include all of the information 
submitted by the pension board in the tax 
levy report (40 ILCS 5/3-143(b); 40 ILCS 
5/4-134(b)). 
 
 In its summary of the “Municipal Pub-
lic Safety Pension Reforms” published in 
October 2008, the Illinois Municipal 
League has strongly encouraged its mem-
bers to publish these tax levy reports. The 
IML has also encouraged its members to 
invite and expect the attendance of the 
entire pension board at a meeting to dis-
cuss the board’s report. Fire and police 
pension boards should use this opportunity 
to engage in an educated and meaningful 
exchange with the city council, the village 
board or the fire protection district trustees 
regarding the financial health of the fund, 
the actuarial assumptions used in determin-
ing the appropriate tax levy for the fund, 
and the employer’s historical contributions 
to the fund, as well as its future obligations 
to the fund.    

(2) and 4-134(a)(2)). “Other 
sources” will include investment 
earnings and municipal contribu-
tions. 
 
The estimated amount necessary 
during the next fiscal year to meet 
the annual actuarial requirements 
of the pension fund (40 ILCS 5/3-
143(a)(3) and 4-134(a)(3)). In 
addition to the actuarial recom-
mendation from the Division of 
Insurance (DOI), this report 
should also list the actuarial re-
quired  contribution  as deter-
mined  by any private actuary 
hired by the city, village or fire 
protection district, or hired by the 
fund itself.  
 
The total net income received 
from investment of assets along 
with the assumed investment re-
turn and actual investment return 
received by the fund during its 
most recently completed fiscal 
year compared to the total net 
income, assumed investment re-
turn, and actual investment return 
received during the preceding 
fiscal year (40 ILCS 5/3-143(a)(4) 
and 4-134(a)(4)). Some funds have 
chosen to show both the current 
and preceding fiscal year informa-
tion in this portion of the report. 
Note that the assumed investment 
return should be provided from 
the DOI’s actuarial report 
(currently 7%), as well as this as-
sumption from any private actu-
ary report. 

 
The increase in employer contri-
butions that results from  the im-
plementation of P.A. 93-689, 
which provided for firefighters to 
combine creditable service and 
enhanced surviving firefighter 
spouse pension benefits  (40 ILCS 
5/4-134(a)(5)). This information 
is obviously only required in fire-
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Boundary issues 
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pal street system; therefore, by provision 
of the Illinois Highway Code, it was a 
Township road.  (605 ILCS 5/2-103)  
Furthermore, a former Township high-
way commissioner indicated his responsi-
bilities included maintenance of the 
bridge.  Ultimately, the court held that 
the Township owned the bridge, and the 
Township Highway Commissioner was 
responsible for its maintenance. 
 
 The court examined several chal-
lenges to the bridge’s designation as part 
of the Township road system.  A review 
of intergovernmental agreements from 
November 2001 and October 2004 be-
tween the City and Township designated 
responsibility for plowing and salting the 
bridge during inclement winter weather 
to the City, but the agreement did not 
address the issue of bridge maintenance.  
The court commented on several refer-
ences, dating to 1966, that indicated 
intent to enter into an agreement assign-
ing maintenance responsibility to a mu-
nicipality other than the Township.  
However, an agreement was never actu-
ally executed.  The court also determined 
that even though municipal residents 
traveling between the two municipalities 
used the bridge frequently, Section 2-104  
  

of the Highway Code still did not render 
it a part of either municipal street sys-
tem.   (605 ILCS 5/2-104)  
 

Second, the court addressed the 
question of the Township’s involvement 
in the case given that the Township 
Highway Commissioner was responsible 
for the repair and improvement of roads 
under  the  Township’s  authority.   (605  

 

 

ILCS 5/6-201.8)  Moreover, the Town-
ship (1) owned the roads within its road 
system; (2) approved the budget submit-
ted by the Township Highway Commis-
sioner to operate the Township’s roads 
and bridges; and (3) audited the Town-
ship Highway Commissioner’s accounts.  
Based on the above facts, the court held 
that the Township was  properly in-
volved in the action pursuant to Sections 

 
 

 

80-15 and 80-60 of the Townships 
Code.  (60 ILCS 1/80-15 and 80-60) 
 
 Third, the court noted that munici-
pal disconnections and annexations are 
properly challenged via quo warranto, a 
legal proceeding in which the authority 
for an action is contested.  In Village of 
Montgomery, the court noted that the 
authority for the City’s 1961 disconnec-
tion was not disputed during the forty-
plus-year intervening period, and thus 
the Township was precluded from rais-
ing such a challenge at this time.  

 
 The Village of Montgomery deci-
sion highlights the importance of inter-
governmental agreements among local 
governments.  Government officials, 
officers, and staffs must exercise proper 
diligence and care when contemplating 
and entering into intergovernmental 
agreements. Failure to finalize and me-
morialize intergovernmental agree-
ments and related documents can result 
in costly financial expenditures.  Note 
that the Illinois Supreme Court has 
granted a petition for an appeal of this 
case and will review it during its May 
2009 term.   
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Failure to memoralize 
an intergovernmental 

agreement can 
prove costly. 
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