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Illinois Supreme Court determines Illinois Pension Code
does not provide for annual increases to surviving spouses

by Matt Roeschley

n March 19, 2009, the Illinois

Supreme Court issued its writ-

ten opinion in the case of Ro-
selle Police Pension Board v. Village of
Roselle,  T1l.2d __, 2009 WL 711335
(2009). 1In Roselle, the court consid-
ered whether the surviving spouse of a
Village of Roselle police officer was
entitled to receive annual “cost of liv-
ing” increases on the pension awarded
to her following the death of her hus-
band, who had been granted a “line of
duty” disability pension and at the time
of his death was receiving annual bene-
fit increases based on having attained
the age of 60.

Originally, the Roselle Police Pen-
sion Board found that Bonnie Gurke,
the widow of deceased former police
officer Charles Gurke, was entitled to
the annual threepercent benefit in-
creases her husband had been receiving
at the time of his death. The Village,
which intervened in the Board’s pro-
ceedings, disagreed and filed a petition
for administrative review in the circuit
court of DuPage County. The circuit
court reversed the Board’s decision to
grant Mrs. Gurke the annual increases,
and the appellate court later affirmed
the circuit court’s decision.

The Illinois Supreme Court
granted the Board’s petition for leave
to appeal, considering the question of
annual benefit increases for surviving

spouses. At issue was the language of

Section 3-114.1(d) of the Illinois Pen-
sion Code, which states that disabled
police officers who have been receiving
“line of duty” disability pensions “for a
period which, when added to the offi-
cer’s total service credit in the Fund,
equals at least 20 years, shall be eligible
to receive an annual noncompounded
increase in his or her pension under
this Section, equal to 3% of the original
pension.” (40 ILCS 5/3-114.1(d)) This
language, however, does not address
the transfer of such eligibility for an-
nual increases to surviving spouses
upon the death of the disabled officer.

The Board argued that the lan-
guage of Section 3-112(a) of the Illinois
Pension Code, generally entitling sur-
viving spouses to the pension benefits
the disabled officer received before his
death, allows spouses to “step into the
shoes” of the officer for the purpose of
receiving annual benefit increases un-
der Section 3-114(d). The Illinois Su-
preme Court rejected this argument,
finding that no provision of Article 3 of
the Code expressly authorizes the con-
tinuation of annual benefit increases to
surviving spouses, noting the contrast
between Article 3 and numerous other
articles of the Code which expressly
grant the continuation of such in-
creases to spouses or other survivors.
The Court found this contrast impor-
tant in holding that the continuation of
annual benefit increases was not au-
thorized under Section 3-114(d).
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Court clarifies light duty
interplay with receipt of
pension benefits

by David Zafiratos

he Illinois appellate court deter-

mined the Chicago police pen-

sion board wrongfully denied a

pension to a disability applicant
when it determined the applicant was
not disabled in Kouzoukas v. Retire-
ment Board of the Policemen’s Annu-
ity and Benefit Fund of the City of
Chicago, 383 Ill.App.3d 942 (1st Dist.
2008). This case presents examples of
two important issues affecting employ-
ers and pension boards: (1) the court’s
legal justification for overturning a
pension board’s decision to deny a
disability pension application, and (2)
the requirements for placing an em-
ployee on light duty instead of a dis-
ability pension.

Manifest weight of the
evidence standard

In Kouzoukas, a police officer
injured her back during an altercation
with an intoxicated man who resisted
her offer of assistance. Following that
incident, and for the next fifteen
months, the officer underwent medical
treatment from several doctors but
continued to suffer from back pain.
Also during that time, the officer alter-
nated between medical leaves of ab-
sence and light duty assignments. Fol-
lowing a hearing, the Board denied the
officer’s request for a disability pen-
sion, finding she was not disabled.

Continued on page 2




Pension Reform Law expands required annual tax levy report

by Carolyn Welch Clifford

ne of the often overlooked re-

quirements in the Illinois Pension

Code has been the annual tax levy
report that fire and police pension funds
have been required to submit to the city
council, village or fire protection district
board of trustees each year. Under Sec-
tions 3-143 and 4-134, the fire or police
pension board is required to report an-
nually to the city council or board of
trustees of the village or fire protection
district on the condition of the pension
fund at the end of its most recently com-
pleted fiscal year. (40 ILCS 5/3-143 and
4-134). This report must be made prior
to the council or board’s annual tax levy
meeting for which the report is pre-
pared.

Pension benefits

In the past pension boards have
relied upon audit and actuary reports to
essentially transmit the information re-
quired under these statutes to the council
or board. Under the new amendments,
fire and police pension boards must now

Pension boards must
submit an annual tax
levy report each year.

specifically certify and provide in a for-
mal report for tax levy (now often re-

ferred to as the “municipal compliance
report”) the following information:

m  The total assets of the fund and their
current market value (40 ILCS 5/3-
143(a)(1) and 4-134(a)(1)).  Some
funds have chosen to list not only the
current fiscal year’s total assets, but
also the preceding fiscal year’s total
assets, in order to provide a compari-
son in the report.

s The estimated receipts during the
next succeeding fiscal year from de-
ductions from the salaries or wages of
police officers/firefighters, and from
all other sources (40 ILCS 5/3-143(a)

Continued on page 3
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The officer filed a complaint for
administrative review successfully chal-
lenging the Board’s decision. The Board
appealed the trial court’s ruling; how-
ever, the appellate court agreed with the
trial court’s finding that the officer was
entitled to a disability pension.

The Board had denied the officer’s
application because it found the only
proof of her disability was subjective
complaints of pain to her doctors. The
Board decided that none of the doctors
sufficiently established an objective find-
ing to allow a conclusion that the officer
was in fact disabled. In its written opin-
ion, the appellate court provided exten-
sive detail on the officer’s medical treat-
ment. In ruling that the Board erred in
declaring the officer not disabled, the
court explained that “the overwhelming
weight of the medical evidence” called
for a conclusion that the officer’s pain
prevented her from returning to duty.

The court explained that a pension

board’s decision on factual matters will
only be overturned if it is against the
manifest weight of the evidence. In re-
viewing factual determinations, courts
decide if the administrative record con-
tains sufficient evidence to support a
pension board’s decision. That standard
of review makes it difficult to successfully
challenge a pension board’s factual find-
ings. Such deference to the administra-
tive body is justified by the idea that the
pension board heard the evidence and
was in the best position to decide the
facts of the case. Nonetheless, in Kou-
zoukas, both the trial court and the ap-
pellate court held the Board’s decision
was against the manifest weight of the
evidence.

Light duty option

The court in Kouzoukas also dis-
cussed the important difference between
an employee who is disabled for service
and an employee who is disabled for a
full duty position. The Illinois Pension
Code as it pertains to police and fire-

fighters, provides for disability pensions
only if an employee is “disabled for ser-
vice” in the police or fire department.
Courts have held that an injured employee
is not “disabled for service” if capable of
performing a light duty assignment.

The issue, however, is not quite that
simple. As the Kouzoukas court and other
courts have explained, certain conditions
apply. First, the light duty position must
already exist at the time the firefighter or
police officer is injured and applies for a
disability pension. Second, an employer
may not create a light duty position specifi-
cally to avoid awarding a disability pension.
Third, the employer must offer the light
duty assignment to the firefighter or police
officer once it learns the individual is only
capable of performing such duties.

In Peterson v. Board of Trustees of
the Firemen’s Pension Fund of the City of
Des Plaines, 54 111.2d 260 (1973), the Illi-
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Pension Reform Law

(2) and 4-134(a)(2)). “Other
sources” will include investment
earnings and municipal contribu-
tions.

The estimated amount necessary
during the next fiscal year to meet
the annual actuarial requirements
of the pension fund (40 ILCS 5/3-
143(a)(3) and 4-134(a)(3)). In
addition to the actuarial recom-
mendation from the Division of
Insurance (DOI), this report
should also list the actuarial re-
quired contribution as deter-
mined by any private actuary
hired by the city, village or fire
protection district, or hired by the

fund itself.

The total net income received
from investment of assets along
with the assumed investment re-
turn and actual investment return
received by the fund during its
most recently completed fiscal
year compared to the total net
income, assumed investment re-
turn, and actual investment return
received during the preceding
fiscal year (40 ILCS 5/3-143(a)(4)
and 4-134(a)(4)). Some funds have
chosen to show both the current
and preceding fiscal year informa-
tion in this portion of the report.
Note that the assumed investment
return should be provided from
the DOI’s actuarial report
(currently 7%), as well as this as-
sumption from any private actu-
ary report.

The increase in employer contri-
butions that results from the im-
plementation of P.A. 93-689,
which provided for firefighters to
combine creditable service and
enhanced surviving firefighter
spouse pension benefits (40 ILCS
5/4-134(a)(5)). This information
is obviously only required in fire-

fighter pension fund reports.
However, for any non-home rule
municipality, as well as all fire
protection districts that are sub-
ject to the Property Tax Exten-
sion Limitation Law (35 ILCS
200/18-185 et seq.), this portion
of the required tax levy for the
fund will be levied outside the
tax cap and should be specifically
delineated on the village, city or
fire protection district’s levy ordi-
nance.

The total number of active em-
ployees who are financially con-
tributing to the fund. (40 ILCS
5/3-143(a)(5) and 4-134(a)(6))

The total amount that was dis-
bursed in benefits during the fis-
cal year, including the number of
and total amount disbursed to (i)
annuitants in receipt of a regu-
lar retirement pension, (ii) recipi-
ents being paid a disability pen-
sion, and (iii) survivors and chil-
dren in receipt of benefits (40
ILCS 5/3-143(a)(6) and 4-134(a)
(7)). These items should be
shown by category as well as in
total.

The funded ratio of the fund (40
ILCS 5/3-143(a)(7) and 4-134(a)
(8)). This ratio should be shown
as determined by the DOT’s actu-
ary report, as well as by any pri-
vate actuary report.

The unfunded liability carried by
the fund, along with an actuarial
explanation of the unfunded li-
ability (40 TLCS 5/3-143(a)(8) and
4-134(a)(9)). This figure should be
shown as determined by the
DOT’s actuary report, as well as by
any private actuary report. Note
that the “actuarial explanation of
the unfunded liability” can be a
generic explanation of unfunded

liability.

m  The investment policy of the pen-
sion board under the statutory in-
vestment restrictions imposed on
the fund (40 ILCS 5/3-143(a)(9)
and 4-134(a)(10)). A copy of the
fund’s most current investment pol-
icy should be provided as an attach-
ment to the actual tax levy report.

The fund’s accountant - whether an
in-house finance director or an outside
accounting firm - should annually prepare
this report for the board of trustees at
a meeting held after the fund’s audit report
has been completed, the annual DOI re-
port submitted, and actuarial reports re-
ceived. The board should carefully review
the report and take official action at its
meeting to adopt and certify the report
before it is submitted to the city, village or
fire protection district.

Under the new amendments, the city,
village or fire protection district is author-
ized to publish the report in a local newspa-
per or on its website. If published, the city,
village or fire protection district must pub-
lish the report in its entirety; the publica-
tion must include all of the information
submitted by the pension board in the tax
levy report (40 ILCS 5/3-143(b); 40 ILCS
5/4-134(b)).

In its summary of the “Municipal Pub-
lic Safety Pension Reforms” published in
October 2008, the Illinois Municipal
League has strongly encouraged its mem-
bers to publish these tax levy reports. The
IML has also encouraged its members to
invite and expect the attendance of the
entire pension board at a meeting to dis-
cuss the board’s report. Fire and police
pension boards should use this opportunity
to engage in an educated and meaningful
exchange with the city council, the village
board or the fire protection district trustees
regarding the financial health of the fund,
the actuarial assumptions used in determin-
ing the appropriate tax levy for the fund,
and the employer’s historical contributions
to the fund, as well as its future obligations
to the fund. W
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Illinois Supreme Court

decision
Continued from page 1

The Roselle decision distinguishes
the 2003 Second District Court of Ap-
peals decision in Sola v. Roselle Police
Pension Board, 342 1ll.App.3d 227 (2
Dist. 2003), which affirmed the award of
annual increases to a surviving spouse on
procedural grounds not related to the
substantive interpretation of Section 3-

114(d).

While the Roselle case involved a
disabled police officer and Article 3 of
the Code, which applies exclusively to
police pensions, the decision also holds
implications for firefighter pension
funds as well. Similar to Article 3, Arti-
cle 4 of the Code, which applies to fire-
fighter pensions, does not expressly pro-
vide for the continuation of annual “cost
of living” increases to surviving spouses.
Therefore, the Illinois Supreme Court’s
rationale in Roselle would likely extend
to surviving spouse benefits under Arti-
cle 4 should a firefighter pension board’s
denial of such increases ever become
subject to a legal challenge. W

* Editor’s note: Ericka J. Thomas, an
OBKC&G, Ltd. associate, successtully
represented the Village of Roselle before
the Illinois Supreme Court in this case.

Pension benefits

Continued from page 2

nois Supreme Court approved placing a
pension applicant in a light duty position
instead of awarding a disability pension.
The pension board found the applicant
was not disabled for service in the fire
department because the applicant’s heart
condition did not prevent him from serv-
ing on the fire prevention bureau. Im-
portantly, when denying the applicant’s
request for disability benefits, the pen-
sion board made a specific finding of
fact as to the existence of necessary light
duties within the fire prevention bureau.
The pension board in Peterson also
made findings of fact that the fire pre-
vention bureau position was available
and would be offered to the applicant.

In contrast to the Peterson case, the
pension board in Thurow v. Police Pen-
sion Board of the Village of Fox Lake,
180 Ill.App.3d 683, 691 (2nd Dist.
1989), denied a request for disability
benefits because the applicant could
physically perform a light duty position,
but failed to sufficiently substantiate that
a legitimate light duty position existed.
The court ordered the case back to the
pension board for a more definite find-
ing of fact regarding the existence of a
light duty position. In Danko v. Board
of Trustees of the City of Harvey
Pension Board, 240 1ll.App.3d 633 (1st

Dist. 1992), another pension board
denied an applicant’s disability pension
request, citing the existence of a light
duty position the applicant could physi-
cally perform. In that case, however,
the trial court overturned the pension
board’s decision stating that the light
duty job was a “hoax” created specifi-
cally to disadvantage the applicant. The
appellate court agreed and stressed that
an employer may not simply create a
light duty job to avoid paying disability
benefits.

In Kouzoukas, the Board heard
evidence that the officer was fit to per-
form light duty work. The Board also
heard testimony regarding the existence
of a light duty position to which the
officer could have been assigned. How-
ever, the police department never of-
fered the officer light duty when it
learned she was physically capable of
performing such work. Therefore, the
Board was unable to justify denying the
officer’s disability application based on
the fact that she was physically able to
perform light duty. Note that the Illi-
nois Supreme Court has granted the
pension board’s petition to review this
case which may provide an opportunity
for additional guidance to pension
boards on this difficult issue. W
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